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1. A Scott County jury convicted Mark Dane Rogersof grand larceny. Thetria judge sentenced him
to fiveyearsinthe custody of the Missssippi Department of Corrections. Rogers now gppedlsand asserts

that the trid court erred in refusing to grant certain jury indructions, in failing to grant his motion for a



directed verdict or new trid, and in failing to quash the indictment due to the State' sfallure to provide him
aprdiminary hearing.

92. We find no merit in these dlegations of error; therefore, we affirm the judgment of the trid court.

FACTS
113. OnAugust 10, 2001, Mark Rogerswent to Fisherman’ s Corner convenience store and purchased
apack of cigarettes. Diane Jennings PAm, a cashier a the store, tetified that she rang up the purchase,
and as the cash register drawer opened, Rogers reached over the counter and into the drawer. Pam
further tedtified that Rogers took money out of the register and left. Pam stated that she then called the
police and notified the store' s owner, who instructed her to continue to run the register. Pam further

testified that no additiona money was taken out of the register other than that which Rogers had taken.

14. Dorothy Smpson, owner of Fisherman’s Corner, testified that she arrived at the store after the
robbery, that she counted the money in PAm'’s register and determined that it was short $280.74. On
cross-examination, Simpson admitted that no one counted the register immediately after the theft, and that
Pam continued to run the regigter for three additiona hours beforethe money inthe register was counted.
5. Rogers was arrested two days after the incident.  Additiond facts will be related during our
discussion of theissues.
ANALY SIS AND DISCUSSION OF THE ISSUES
(2) Denial of Jury Instruction
T6. Rogers argues that the trid court erred in refusing to grant a peremptory ingtruction and an

indruction informing the jury that it cannot place any significance on the fact he chose not to testify. We



discuss the denid of the peremptory ingruction in our discussion of the sufficiency of the evidence issue.
The refused ingtruction regarding the proper trestment by thejury of Rogerssfalureto testify isasfollows.

The court indructs the jury that the jury must not consider the fact that the Defendant did

not testify in this case as evidence againgt him nor does this fact arouse even a suspicion

that heis guilty, but the State must prove him guilty beyond every reasonable doulbt; if the

State has not done this, then the jury must find the Defendant “Not Guilty.”
Rogers dso contends that the Fifth Amendment to the U.S. Condtitution requires atrid judge to instruct
the jury, if requested by a crimina defendant, thet the jury may not draw an adverse inference from a
defendant’ s failure to tedtify.
17. The State maintains that, since the jury was given an ingruction identica to the one which Rogers
requested, no error occurred asaresult of the court'srefusa to grant the instruction requested by Rogers.
In support of its argument, the State directs our attention to Watson v. State, 521 So. 2d 1290 (Miss.
1988).
18. InWatson, the defendant dleged error in the court’ sfailureto grant an ingruction Smilar to theone
which was refused in this case. The Missssppi Supreme Court held that dthough the defendant was
entitled to the ingtruction, another ingruction given by the court substantialy covered the subject matter
which was addressed by the refused ingtruction.
T9. Here, the trid judge gave an ingruction during voir dire that was similar to the one approved in
Watson. Thejudge instructed potentia jurors that:

Mark Dane Rogersis presumed to beinnocent. It issort of like acoat or garment that he

is clothed with. He is legaly clothed with that presumption of innocence. And that

presumption stays with him throughout the course of the trid until and unless the State of

Mississppi overcomesthat presumption of innocencethere. Another congtitutional aspect

is that the defendant is not required to take the stand and testify. Thisisavery cherished

legd right that isembedded in our congtitutiona form of government. Thedefendant would

not take the stand because it possibly might incriminate himsdf-he might incriminate
himsdf. And if he does not take the sand-he may. Trid Strategy may cdl for that. But,



if hedoesnat, it isnoinference of hisguilt. And the-you asjurorswould beinstructed that
would be no inference of guilt.

110. Wefind that theforgoing instruction was sufficient and substantially covered the matter addressed
by Rogerssingdruction. Therefore, thisissue lacks merit.
(2) Motion for Directed Verdict or Peremptory Instruction and for a New Trial

f11. Rogers next contendsthat the trid court erred in failing to grant his motion for a directed verdict,
peremptory ingtruction, and motion for anew trid. He maintains that the State’ s failure to prove beyond
areasonable doubt that the amount of money stolen was $250 or more limited thejury to finding him either
innocent or guilty of nothing more than petit larceny.*

712. The standard of review for adenia of adirected verdict and peremptory instruction are identical.
Hawthorne v. Sate, 835 So. 2d 14, 21 (31) (Miss. 2003) citing Coleman v. State, 697 So. 2d 777,
787 (Miss. 1997). A motion for adirected verdict and request for a peremptory ingtruction chalenge the
legd aufficiency of the evidence.  Id. ating McClain v. State, 625 So. 2d 774, 778 (Miss. 1993). "On
the issue of legd sufficiency, reversal can only occur when evidence of one or more of the elements of the
charged offenseis such that 'reasonable and fair-minded jurors could only find the accused not guilty.™ 1d.
citing Wetz v. State, 503 So. 2d 803, 808 (Miss. 1987).

113.  We find tha the State offered ample evidence in support of Rogers's conviction. The cashier,
Pdm, testified that she observed Rogers take money from the cash register. Further, the store's owner
testified that after the robbery, her accounting showed that the register was short by $280.74. The owner

aso tedtified to the procedure used for balancing the cashregister. She stated that at the end of each shift,

At the time the charges were brought against Rogers, in order to be convicted of grand larceny
the vaue of the item taken had to be $250 or greater. The larceny Statute has since been amended to
require a value of $500 or grester. The amendment had not occurred when Rogers was tried and
convicted.



the cashiers put the money into asafe d ong with acash register tepethat reflectsthetotal salesfor that shift,
and if themoney in the safe matched the amount ontheregister tape, theregister wasbalanced. Therefore,
accepting the evidence inthelight most favorableto the State, the jury wasjudtified in finding Rogers guilty
of grand larceny.
114. We next address Rogerss contention that he should have been granted anew tridl.
Inreviewing the decison of thetria court on amotion for anew trid, [an appelate court]
viewsdl of the evidence in the light most congstent with the jury verdict. A motion for a
new trid addresses the weight of the evidence and should only be granted to prevent an
unconscionable injustice. Accordingly, we reverse and remand for anew trid only upon
reaching the concluson that thetrid court has abused itsdiscretion in failing to grant anew
trid.
Danielsv. State, 742 So. 2d 1140, 1143 (11) (Miss. 1999).
715. The facts and the permissible inferences which may be drawn from those facts strongly point
toward Roger’s guilt. We have reviewed the evidence presented by the State in support of Roger’s
conviction, and we are not convinced thet the jury’ s verdict is so contrary to the overwhelming weight of
the evidence that to dlow it to stand would sanction an unconscionable injustice. Consequently, we find
that the trid judge did not abuse his discretion in denying Roger’ s motion for anew trid.
(3) Indictment
716. Rogers last argument is that the court erred in faling to quash the indictment due to the State's
falureto provide him aprdiminary hearing. He submitsthat hewas arrested on August 11, 2001, but was
not indicted until October 3, 2001. Rogers further asserts that he was incarcerated throughout this time
but was not provided a preliminary hearing even though he requested one.

17. The State countersthat once Rogerswasindicted, thisissue became moot. We agree. "Oncethe

indictment occurs, even [if] apreliminary hearing [has] not been provided, that question becomes moot.”



Hoganv. State, 730 So. 2d 100, 101 (113) (Miss. Ct. App. 1998). Since "[t]he purpose of a preliminary
hearing is to [determine] whether there is probable cause to believe that the defendant has committed an
offenseg, [t]he indictment by a grand jury removes the purpose of the hearing and none need thereafter be
conducted.” 1d. (citing Mayfield v. State, 612 So. 2d 1120, 1129 (Miss. 1992)).

118. THE JUDGMENT OF THE CIRCUIT COURT OF SCOTT COUNTY OF
CONVICTION OF GRAND LARCENY AND SENTENCE OF FIVE YEARS IN THE
CUSTODYOFTHEMISSISSI PPI DEPARTMENT OF CORRECTIONSISAFFIRMED. ALL
COSTSOF THISAPPEAL ARE ASSESSED TO SCOTT COUNTY.

KING, C.J.,, BRIDGES AND LEE, P.JJ.,, MYERS, CHANDLER, GRIFFIS AND
BARNES, JJ., CONCUR.



